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Abstract: The interest rate is the core issue that regulates the private financing. The regulation of interest rate
is protection, also is the limitation. It is a ruler to measure the market position. Recently, Supreme People's
Court issues the judicial interpretation related to private lending. the interpretation clearly defines the bounda-
ries of the judicial protection of private lending interest rates. Whether the introduction of the interpretation
can standard the current private financing market? The author believes that it has the short-term performance,
but the fundamental regulation and governance to the private financing market should be incorporated into the
financial market overall planning of state. Open, fair are the basic principles to improve the market competi-
tiveness, the equal protection to the market participants is their basic rights and integrity is the cornerstone of
the market. In the process of economic transition, the market players need the equal of market participant op-
portunities. In the current financial international economic environment, through the system excitation of le-
gal innovation, giving it equal competitive opportunity with formal financial institutions, to guide the optimal
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allocation of the financial resources.
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1. Introduction

Party A signs the RMB loan contract with Company B,
agreeing the borrowing rate is 2 %o a day, the way of
paying interest is daily summary. If Company B does not
repay the loan capital, the penalty should be calculated as
the 130% of the borrowing rate from the overdue date to
the date that the capital and interest are paid off. And the
compound interest should be charged for the unpaid in-
terest from the next day of settling interest. The load is
overdue and Company B doesn’t pay off the money in
the agreed time. Party A makes the collection and Com-
pany B pays a part of interest according to the agreement.
Later, the two sides have a lawsuit, and in the lawsuit
Company B proposes that the agreement interest in the
contract exceeds the rules of the law and requires to off-
set the capital with the paid interest.

The key of the case is that the interest calculation stan-
dard agreed by the private lending parties significantly
exceeds the maximum limit stipulated by the law, how to
apply to the law. The handling of the case from "prepaid"
and "unpaid" two levels to make discretion. First, for the
unpaid interest, generally the courts carry on the judicial
intervention, not supporting for the part that over the four
times of the bank's similar load benchmark rate. As for
the high interest which has been paid, the case adopts
voluntary disposition principle. If the voluntary part is
the true meaning of parties, to maintain the status quo,
the paid interest beyond the statutory part is no need to
postpone as the later interest [1].

Interest calculation is the core issue of trialing lending
disputes and it is the starting point for the regulation of
private lending. Recently, Supreme People's Court issues
the judicial interpretation related to private lending. The
private lending which walks in the gray area for a long
term has get the operation and it is no longer just an ex-
pectation, which is hoped to make up for the blank of
system supplying. This judicial interpretation makes a
provision for the private lending interest rates specifically.
It stipulates that the part which exceeds the annual inter-
est rate 36% is invalid, the already paid part should be
refunded. The new judicial interpretation crosses the part
exceeding the annual interest rate 36%, compared the
past "4" times to now "36%", the author think that no
matter what latitude the red line draws, in the perspective
of economics, it has its rationality. But, for the clear defi-
nition in the judicial interpretation that “The part which
exceeds the annual interest rate 36% is invalid, the al-
ready paid part should be refunded” , the author has dif-
ferent attitude in law. It should be discussed with the
academics and practice circles.

2. The Importance of Private Lending in In-
stitutional Aspect of Market Economy

Private lending is an indispensable part of market eco-
nomic activities. The nation controls the formal finance
and private finance by two aspects: market access of
main body and control of interest rate. In the end of 20
centuries, the Americans including Clive Bell explained
the main reasons of the existence of private finance in the

55



HEK NCCP

International Journal of Intelligent Information and Management Science
ISSN: 2307-0692

Volume 4, Issue 5, October 2015

view of needs. They thought that the products of finan-
cial institutions can’t satisfy the effective demand of
market, therefore, the excess demand of financial prod-
ucts “overflowed” to private finance market[2]. From the
legal perspective, private lending is the lenders demising
the right of fund use for a period, and in expire date, bor-
rowers return the fund with interest. It is also said that the
ownership is transferred once the currency is delivered,
that is the principle of conformity between ownership
and possession[3]. Private finance is the beneficial and
necessary supplement of formal finance, which is reason-
able in the institutional aspect. As the reasonable sup-
plement of formal finance, private lending has already
became the capital source for production and life and the
important channel for investment interest of main market
participants, because of its simple procedure, increasing
active loan and expanding lending scale. However, pri-
vate lending is the products when social economy devel-
ops to a certain level. Industrial capital transfers to the
financial capital, so the national can’t satisfy the effective
needs or other factors. The emergence of private lending
is necessary to history and society.

2.1. Legal Regulation’s Process of Private Lending in
China

There is a long history of regulation for private lending in
China. Throughout the history of economic development
in China[4], we can find that there was a record in Histo-
ry of Han Dynasty that “one who wants to withdraw in-
terest according to the law”. While from Tang Dynasty to
Qing Dynasty, there was a regulation that “the interest
should not be higher than the capital”. During the Repub-
lic of China, the interest, which is less than the benefit of
industry and commerce and also beneficial to expand the
reproduction, was protected by the law. In the early pe-
riod of China, it practiced the policy of free interest rate.
There is no limitation for the interest rate of private lend-
ing; the standard of interest rate was agreed by the bor-
rowers and lenders according to the lending interest rate
of national financial institutions.

However, there was a mess in the interest rate market,
because it was abnormally high, then the nation began to
control the interest rate market strictly. The primary tar-
get of national interest rate policy was to reduce the level
of interest rate, and the development of private lending
was restrained by it. Since the Reform and Opening-up in
1980s, the government continuously heightened the loan
interest rate for several times to develop economy and
stimulate the credit market. China is gradually becoming
the capital great power, so the scale and influence of pri-
vate lending is quickly expanding to the concern of the
society. Both Some Suggestion to Encourage and Guide
the Private Lending for Healthy Development , published
by the State Council in May, 2010 and Some Suggestion
to the Twelfth Five-Year Plan for Economic and Social

Development, pub-lished by the Central Committee of
the Communist Party of China in Oct.2010 encourage
private capital enter into financial field.

2.2. Legal Status of Private Finance in National
Economy

Now, China is in the process of economic transition, so it
is primary to adjust the market structure and allocate as-
set. Some scholars proposed that China should improve
the leverage ratio of economy, and the key is to adjust the
structure of debt. We should transform part of the in-
vestment of public consumable infrastructure from bank
loan to government loan or government guaranteed loan
with low interest rate to release the potential of bank loan.
Then the financial institutions serve more enterprises[5].
Deposit and loan are the basic business of commercial
banks. It is explicitly stipulated in Commercial Bank
Law that no entity or individual can engage in the busi-
ness of commercial banks such as absorbing public sav-
ings without the approval of the banking regulatory au-
thority under the State Council[6]. To avoid risks, the
financial institutions including banks benefit few to small
and medium-sized enterprises, espe-cially less in private
enterprises, but they still strengthen risk control conti-
nuously. Small and medium-sized en-terprises can’t ac-
quire effective fund support, so they transform into pri-
vate finance. Effective demand creates and develops the
market. In 2014, three private banks got approvals to
manage, which brings new power to financial market, but
the limitation of their business scope didn’t solve the
problem of capitalization in enterprises. This year, the
release of approval for private bank management used to
be a hot issue in this field. Private finance is an organic
component of financial market with diversification and
multilevel[7].

Private finance develops rapidly in our country, but it
also brings some negative influences with the promotion
for economy development. In the view of changes law of
financial system, China’s private lending is in the process
of transaction from the stage with marketized obvious
credit to the stage with standardization reasonable credit.
Some scholars suspect that not all form of private credit
can be accepted in to the law system to be regulated.
Small-scale private creditor debtor organizations in some
areas are more suitable to be existed in private way to
satisfy the finance demand of different people[8].

Private finance is out of the formal financial system, so
its embarrassing legal status leads to many judicature
difficult positions in the long periods. It is very important
to guide and regulate private lending so that they can
develop orderly and favorably. In recent years, manage-
ments devote themselves to promote the development of
private finance to have a better regulation for it in the
legal level. There are more questions in how to regulate
the interest rate of law. The author suggests that we can
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solve negative problems of private finance through sys-
tem promoting of legal innovation and self-regulation of
market to guide the optimize allocation of financial re-
sources.

3. National Legal Regulation of Interest
Rate

Interest rate is forbidden in the history of religions. In
many Islamic nations, debit and credit are free of interest.
While in the nations with financial regulations, it is ubi-
quitous of interest rate regulation. The national top lead-
ers designed a innovative plan of financial liberalization,
and interest rate liberalization is an very important part.

3.1. Interest Rate Regulation for Formal Financial
Institutions

Commercial Banks Law regulated that commercial banks
should set the deposit-loan interest according to the ups
and collars of the People’s Bank of China’s regulation[9].
In the reform of interest rate liberalization, they reformed
the interest rate of loan and deposit in commercial banks.
Formal financial institutions reform loan interest rate
according to the market demands. The nation unified the
loan interest rate, and they set the floating rate according
to the national standard. The upper limit of floating loan
interest rate was cancelled in 2004, while the bottom lim-
it was cancelled in 2013. It is explicitly stipulated in
Commercial Banks Law that borrowers who didn’t return
the credit loan should take responsibility for the contract.
The agreement of deposit-loan interest rate and the loan
interest rate accelerate the marketization. While the pri-
vate lending is out of national formal finance, there is a
system blank of how to regulate the interest rate of pri-
vate finance. The judicial interpretation about private
finance, recently published by the Superme People’s
Court, may make up it hopefully.

3.2. Interest Rate Regulation of Private Finance

Regulation of interest rate is the core issue of private
finance. The interest and interest rate of private lending is
one of the important events of the Supreme People’s
Court’s judicial interpretation. Of course, interest rate
liberalization doesn’t mean interest is infinite or disorder-
ing. The starting point of judicial interpretation is to con-
trol the ceiling of interest rate of private lending. The
basic principle of the regulation considers not only about
the convenience of supervise for the government and
financial regulatory administration, but also the real de-
mand of borrowers and lenders, which are market partic-
ipants.

In the past judicial practice, benchmark loan rate, pub-
lished by central bank, was common used as the “loan
interest rate of similar banks” in judgment. As for the
interest of private lending, the former Several Opinions
of the Supreme People’s Court stipulated it as the red

quadrupling line. Commercial banks adjust the loan in-
terest rate according to the benchmark rate of People’s
Bank of China, while the private lending sets the maxi-
mum of quadruple interest of the similar banks. About
the regulation of private lending interest, the judicial in-
terpretation of the Supreme People’s Court is not the only
source of law, but used to the applicable foundation of
many former economic adjudication.

The new judicial interpretation breaks through the former
red quadrupling line, and it is imperative to change the
judicial policy that quadruple benchmark rate is the ups-
cale protection of interest rate. They set two baselines of
24%and 36% “If both borrowers and lenders agree that
the annual interest rate is not in excess of 24%, then the
lenders are entitled to ask the borrowers to pay the inter-
est according to the due interest rate; if they agree that
the annual interest rate is in excess of 36%, the part in
excess of 36% is deemed void, and the borrowers are
entitled to ask the lenders to return the part excess of
36%, which are paid.”

People’s Bank of China also stressed that the problems of
private lending should be treated differently and ma-
naged according to the categories. The history of China’s
private lending interest rate regulation is transformed
from unified strictness and tightness to compound inter-
est rate liberalization. The boundary of private lending
interest rate regulation depends on whether it is an ob-
stacle of national economy or suitable to the interest rate
liberalization[10].

Author suggests that status equality of market partici-
pants is in favor of a fair and free order of market. While,
the interest is the main measuring standard. The new
judicial interpretation can solve pressing problems of
debt-credit dispute, but cannot fundamentally resolve the
conflicts between financial supply and needs of real
economy. Economic law can only adjust or protect a part
of social public interest, such as order involved with fair
and free, and environment and order of macro economy
operation [11], but it can’t treat the whole social public
interest as the range of its adjustment. Interest regulation
embodies the social consideration in private law [12].
Both of them are the main body and the participants of
market, but they are in different position, which disobeys
the fairly and orderly market order. In the traditional
economic environment, the capital mobility is relatively
low, and the investment selection is limited, so interest
regulation can transfer wealth to a large extent. But with
the development of social economy, especially the foun-
dation of company system, investment ways are increas-
ing diverse, and interest regulation is becoming wea-
kened in social security. Regulation is protection as well
as limitation. Free market needs equal competition regu-
lation, so in the current environment of financial globali-
zation, the nation should lead the private finance into the
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market competition and give them equal opportunity as
well as China’s financial institutions.

4. Application of Principle of Benefit Coun-
terbalance in Private Finance

Benefit counterbalance is an important principle for a
judge to exercise his discretion in commercial case. The
principle of voluntariness is the basis of private law and
footing stone of civil and commercial law. The judicial
intervention in private law embodies the socialization of
private law. The new judicial interpretation sets two
baselines of 24% and 36%, which is reasonable to eager

for quick success and instant benefit, and | won’t judge it.

As far as | concerned, economics can’t be deliberated. It
provides few foundations to understand economic beha-
viors and lacking theoretical support to improve econom-
ic policies. In empirical research, it’s easy for us to dis-
cover that the publication of economic policy is not ela-
borate empirical research but rough induction. While the
law is just arrange the finance structure, which is proved
to be the most efficient by thousands of repeated sales, to
rules of law, then it can establish the market expectation
and reduce transaction cost[13].

4.1. Value Orientation of Interest Balance

Discretion of the judges is the process of interest balance,
which is the balance based on the law. The two baselines
24% and 36% of new judicial interpretation have already
provided the limitation for judges’ discretion. The author
suggests that the civil law treats the principle of volunta-
riness as the basic principle of law. Meanwhile, accord-
ing to the law, it can be repealed, if someone takes ad-
vantages of another’s perilous state to show the justice of
the law. In this case, shall the high interest rate of con-
tract agreement of private lending be protected by law?
Taking advantages of another’s perilous state and ob-
vious unfairness are the premise of juristic act revocation.
In private lending, borrowers borrow money to solve the
financial problems, so it’s hard to affirm whether they are
taking advantages or obvious unfair according to these
things. Judicators should try their best to explore the facts
with contract text and seek for the balance between au-
tonomy of will and fairness and justice[14]. Taking ad-
vantages from another’s perilous sate, obvious unfairness
and public custom have deep value consideration, and the
justice of civil law has a strong sense of social ethics, it
shows a lot in equalitarianism. While the justice of com-
mercial law stress more about economic justice, and it
embodies in equal opportunity and protection. Treated as
reasonable economic man, businessman can independent-
ly judge risks and take the consequence of trades[15].
The financial risk of private lending is much higher than
professional institution. For investors, agreed high inter-
est rate can be explained as the consideration of high risk,
which also embodied in the equivalence between risk and

benefit in current economic environment. On 17th, Nov.
2012, the Supreme People’s Court pronounced the judg-
ment of “the First Case of Valuation Adjustment Me-
chanism”, which provides reference for autonomy prob-
lems of regulation intervention in contract in financial
creative activities.

In this case, here is the dispose of interest. Firstly in the
view of freedom of contract, the nature of the paid inter-
est, which are quadruple of the benchmark rate for loan
of the People’s Bank in the corresponding period, is will-
ing to accept the deposition. Meanwhile, the risk and the
benefit of economic activities are symmetrical, so it’s not
suitable for the judiciary to enforce the intervention.
However, “exorbitantly high” is not in the list. In this
case, judicial intervention is necessary, which is consis-
tent with the idea of new judicial interpretation.

4.2. Trans-boundary Issues in Judicial Discretion

Financial crime is very common in private lending. In the
process of dealing with disputes of private lending, we
should protect the reasonable and lawful private lending;
according to the law, local governments and financial
regulatory sectors should strengthen the supervision and
direction for lending in the institutions such as consul-
tants companies and bonding companies. As for the cases
of lawsuit, we should solve the dispute in the premise of
keeping the stability of local economy; about the sus-
pected delinquency, the police and judicial department
should intervene in and crack down it. The formula-
tion and execution of the new judicial interpretation of-
fers help for empirical survey and research for financial
crime of private lending, and also provide more compre-
hensive information for economic decision-making and
macro-control. Therefore, they can standardize the finan-
cial system for common development between regular
finance and private lending.

4.3. The Limitations of Judicial Interpretation Need
Interests Balance

Judicial interpretation has the lag of inherent quick suc-
cess, whether the empirical study or the summary of phe-
nomenon, in judicial practice, the discretion of interests
balance is very necessary. The interests balance of justice
first need the correct understanding to China's economy.
In the early period, a lot of experts and scholars have
devoted lots of energy in the legal research of economic
transition. Most of the writings of Professor Li Shuguang
cries China's economic transformation. He thought that
China's economy had undergone great changes and it had
transferred from the demand-based economy into the
supply-based economy. But China's economy has not
completed its “transformation” and it is still in the transi-
tion process[16]. The author believes that the establish-
ment of a modern market economy needs the equal mar-
ket participation opportunities, and the equality of oppor-
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tunities is gradually implemented in the process of eco-
nomic transition. In the transition process, the new prob-
lems require market self-regulation, but also need the
intervention of government and regulation of law.

5. Conclusion

Financial innovation should meet effective demand of the
market, and the legislation has a lag nature. How to deal
with the agreed interest of private lending fairly from the
fundamental is still the current difficult problem in the
justice. In this paper, the relevant law sources of private
financing are sorted out and it perspectives the ruler role
of interest rate in the financial market from the perspec-
tive of justice. “Notch the moving boat to find the lost
sword”, is sometimes it is difficult to avoid the rational
Legal areas. Judges should also explore the legal truth
through contracts to seek a balance between meaning
autonomy and fairness and justice to make judicial inter-
vention. The referee result is not only involved in case
fair, but also it is good for the guidance of the orderly
development of China's current economic activity. Free
market requires equal competition rules, in the current
financial international environment, the state should give
them the equal competition opportunities which are simi-
lar to the formal financial institutions to establish a fair
and just financial order truly.
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