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Abstract: It is undeniable that high-tech enterprises are the driving force for the transition of promotion for
the economic development in China. However, in reality, on one hand, enterprises own new intellectual prop-
erty constantly throughout increasing investment in research and development of new technology. On the oth-
er hand, enterprises' intellectual property isin agiant tendency of loss due to subjective reasons; improper use
of intellectual property in high-tech enterprises leads to its value derogatory; and the loss also caused by no
existing legal protection; and most of high-tech enterprises lose the chance to own the intellectua property
right because of mismanagement. On the basis of analyzing the reason of loss, the protection for intellectual
property right isintimately bound up with some essentia initiatives, namely creating the external environment,
improving the transformation system of scientific and technologica achievement, formulating security meas-
ures of technologica innovation stage, selection of the range of patent protection and so on.

Keywords. High-tech Enterprises; Loss of Intellectual Property Rights, Protection of Intellectual Property

Rights

1. Introduction

In the 50's of last century, with the development of high
technology and industrialization, an increasing number of
high-tech enterprises rapidly emerged, boosting the eco-
nomic development. As the era of knowledge-based
economy becomes a reality in the developed countries,
the global economic system will face a new international
division of labor. In the division of labor, countries with
knowledge-based economy are going to get rid of the
cumbrance from materia production, however, they will
transform into countries, providing the globa economy
with knowledge, technology and intelligence as well as
making full use of such elements. [1] In any developing
country that lack of the tradition with mechanized indus-
try, the comparative advantage of backwardness for them
is to support the rise and development of a number of
high-tech enterprises. However, during the process of the
growth of high-tech enterprises, issue of laying emphas-
ize on the independent development of intellectual prop-
erty rights while ignoring the protection of intellectual
property occasionaly appears, resulting to the serious
loss of intellectual property rights. In this essay, the em-
phasis is to research and discuss on the loss and protec-
tion of the intellectual property rights in high-tech enter-
prises.

2. The Loss of Intelectual Property Rights
in High-tech Enterprise
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In high-tech enterprises, intellectual property is increa
singly becoming the main support of development. In
another word, patent right, business secret proprietary
rights, copyright and achievements in science and tech-
nology have become the main force of capital to support
the development of enterprise, especialy for high-tech
enterprises, and such intellectual property rights are re-
placing or has replaced the long dominant plant, equip-
ment, raw materials and other tangible assets. [2] In view
of what have been stated above, Chinas high-tech enter-
prises should gain more related experiences for the pro-
tection of intellectual property throughout actively pay-
ing attention to related bilateral or multilateral interna-
tiona treaties, in accordance with the patent law, trade-
mark law, copyright law, anti unfair competition law,
regulations on the protection of computer software.

Although the high-tech enterprises have made certain
achievements in the protection of intellectual property
rights, actually, Chinas intellectua property protection
system started comparatively later than majority devel-
oped countries. When the development of science and
technology has a strong impact on the traditional system
mode, high-tech enterprises also face difficulties inevita-
bly, more precisely, on one hand, brand new technologi-
cal production produced constantly after increasing ef-
forts on the research and development; on the other hand,
the existing intellectual property rights loss continuously.
The most importance is how to define the loss of the in-
tellectual property rights in high-tech enterprises espe-
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cidly in developing countries like China, it could be
summarized as five aspects as below.

2.1. Wiping off the Duty of Service Invention and
Service Works

In accordance with the provisions of China's Patent Law,
[3] inventions completed in the scope of high-tech enter-
prises duty or making use of enterprises resources and
equipments are service inventions, and their related pa-
tent rights belong to the high-tech enterprises. However,
the management system has not been established for
scientific and technological achievements in magjority of
high-tech enterprises in China, so service inventions are
now privatization, that is to say, service patent is able to
be owned, exclusively used or permitted others to use by
research staffs, who can even implement paid transfer to
others without the permission from the high-tech enter-
prises. It can be found that, most high-tech enterprisesin
China aways laid emphasis on research and development
rather than the protection of intellectual property rights.

2.2. Patented Technology Reaches Achievements
Without Patentability

A plenty of department of research and development in
Chinas high-tech enterprises mainly consist of young
staffs. Mogt of time, they further their education for fu-
ture promotion, and they have to complete a certain
number of academic research requested by universitiesin
China. In another words, applying for patent rights seems
to be responsible for enterprises alone. What's worse, an
increasing number of young staffs and researchers prefer
to submit their work on-duty for high-tech enterprises
that they are working for. As a result, high-tech enter-
prises scientific research achievements is indirectly pub-
lished once, technological achievements will lose novelty,
resulting in the fact that applying for patent right seems
impossible, and the scientific research works by high-
tech enterprises may possibly lost its deserved innovative
value.

2.3. Free Use of Service Works and Service Patent

At present, service works and service patent are owned
and used for free in different ways. For instance, after
acknowledging and mastering enough research achieve-
ment and technological resources, staffs or researchers
who their original work place or studio might bring away
a certain extent of significant technological secrets. And
what they have known well may also be a positive condi-
tion for them to realize a job hopping'. Therefore, origi-
nal on-duty service work can be possibly expanded in
public area, which may lead to the failure of the applica
tion for patent rights to the last high-tech enterprises.

2.4. Enfor ceable Patent isldle Unreasonably
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It is undeniable that high-tech enterprises seem to be an
appropriate factory to work out patent, but due to related
Chinds regulations and policies that encourage innova-
tion as well as despise patent transformation and applica
tion, resulting in the fact that a number of high-tech en-
terprises can take the support from the nationa innova
tion funds throughout speculatively using political loo-
pholes in China. More precisely, they successfully ap-
plied for alarge number of patents every year, which can
help them to award the support of innovation funds from
al levels of government in China, but they implement
nothing to transform the patent into productivity.

2.5. Technological Secretsare Opened

In high-tech enterprises, the technological innovation
seems to be a kind of strategy for the protection of tech-
nologica secret. Compared with the protection for patent,
the protection for technological secret does not need to
do any procedures for application; it is not required to
pay any fees; and it can achieve a certain period of long-
term for exclusive use of such technology as long as
strict security measures are effectively adopted, rather
than a time limitation for the protection of patent. How-
ever, there are severa different ways to open the tech-
nologica secrets, and there is no enough emphasis on the
procedures for protection, enterprises competitive advan-
tages will be lost once the technological secrets have
been opened whether it is direct or indirect. [4]

3. Analysis of the Cause for the Loss of In-
tellectual Property

3.1. TheInternal Reasons of High-tech Enterprises

At firgt, high-tech enterprises always lay emphasis on the
procedure of research and development, while despise
the application and protection of intellectual property. On
one hand, the nature of high-tech enterprises determines
that the procedure of research and development for intel-
lectual property rights has been laying emphasis on for a
long period of time, but due to the higher conditions for
the application of intellectua property rights, the degree
of utilization for the intellectual property rights is rela-
tively low. On the other hand, high-tech enterprises do
not pay enough attention to the protection of intellectua
property rights. More precisely, there is no enough man-
agement system in aspect of intellectual property man-
agement to be cited, so enterprises can only maintain the
lower level of patent management. Secondly, high-tech
enterprises lack experiences in aspects of patent applica-
tion and infringement prevention. More precisely, profes-
sional staffs are not enough; consciousnesses for the pa-
tent protection are scarce during the procedure of re-
search and development; experiences for handling in-
fringement are not enough. Thirdly, as the technological
secret, achievement of technological innovation in high-
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tech enterprises has a certain extent of risk for protection.
Due to a series of factors, technological secret are com-
paratively easy to be open or published to public area. If
there is no enough measures for protecting intellectual
property to be adopted in time, once patent were applied
by others, the implementation of the patent would be
restricted to the enterprises, they can only use as a priori-
ty right within the limitation prescribed by related legal
regulation. [5] Fourthly, high-tech enterprises in China
are lack of necessary driving source to protect their own
intellectual property rights. In another words, high-tech
enterprises occasionally found that some of achievements
with patented technology or not are not implemented,
that is difficult to stimulate the enthusiasm of enterprises
to protect the intellectual property; high-tech enterprises
do not have condition of implementation, being restricted
by some factors, namely funding, equipments and capaci-
ty for market research; the channel for high-tech enter-
prises to implement permission to use or transfer is ob-
structed commonly, their patent is difficult to transfer
into economic profits completely.

3.2. The External Reasons of High-tech Enterprises

Firstly, related institutions do not have enough expe-
riences as well as cannot work well in aspects of the pro-
tection for the intellectual property rights, which leads to
the protection that cannot achieve an ideal effect. In legal
practice, authorized institution like courts and arbitration
cannot achieve the cutting requirements timely and cor-
rectly in dealing with intellectual property disputes, and
they also cannot effectively punish in tort dispute of tort
behavior and its related tortfeasor; additionally, athough
Chinas provincial court and part of the municipal inter-
mediate people's court have already established specia-
lized intellectual property court, in fact, encounter issues
are till difficult to be handled due to most judges and
arbitratorsin China are lack of professional knowledge of
intellectual property law and knowledge of science and
technology; furthermore, neither collective management
organization nor agency of intellectua property has given
full play to the dominant role, which is also an important
factor that hinders the development of high-tech enter-
prises in China as well as causes many disputes of intel-
lectual property rights. [6]

Secondly, as the standard of measurement develops to-
wards the scientific development, the application for pa-
tent has been laid more emphasis than the procedure for
transforming it into productivity. [7] At present, the
number of patent owned by an enterprise is still an im-
portant indicator in the evaluation of ability and level for
industrial enterprises, research institutions, government
and other scientific and technological development.
Thirdly, incomplete investment and financing system
seriously restricted the transformation of patented
achievement in time; that is to say, the transformation of
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scientific and technological achievement needs the sup-
port from the complete investment and financing system.
At present, Chinas capital market and risk investment
system cannot provide effective systematic support for
the industrialization of innovation, and that causes sever-
a difficulties for many enterprises to get funds for the
implementation of the patent. Especially for the high-tech
enterprises, venture investment is an important driving
force to promote the transformation of the patent. Al-
though our country has had related risk investment man-
agement, the risk of the financial market has not been set
up. The lack of venture capital funds and source of
supply as well as lag and related system serioudly re-
stricted the transformation of patented achievement.

4. Countermeasures and Suggestion for the
L oss of Intellectual Property Rights

In view of issues existing in the protection of intellectual
property rights in high-tech enterprises in China, severa
countermeasures could be put forward as following:

4.1. Creating and Establishing Related Principles for
the Protection of Intellectual Property Rights in
High-tech Enterprises

Firgtly, it is the principle of institutionalization. High-
tech enterprises should set up specialized agencies,
equipping with staffs with inner quality; they also should
pay attention to the unified between internal system of
enterprises and the law of the country while in the study
of the relevant national laws and regulations; and they
should refine the internal intellectual property system of
enterprises into the aspects of technological research and
development, patent application, innovative creation,
patent management, incentive patent invention, the use of
patent and other process, and high-tech enterprises
should rely on the complementation of related system, to
overcome the randomness of the government and enter-
prises, to promote the formation of people's behavior and
consciousness of intellectual property protection as well
as the expected values. [8]

Secondly, it is the principle of making adjustment to the
technological innovation. It the undeniable that technolo-
gical innovation is the key component for high-tech en-
terprises, and the protection of intellectual property rights
must also constantly adapt to the technology innovation;
high-tech enterprises should also make adjustment to the
aspects of the requirement of technological creativity and
novelty, authorized examination period of patent and
period of validity for intellectual property rights. [9] Ad-
ditionally, modern technology is an experimental tech-
nique rather than a kind of technology only with enough
experiences (especially high technology); therefore, theo-
retical innovation in the research stage and uncompleted
technology should also strengthen the protection.
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Thirdly, it is the principle of promoting by government.
Enterprises development strategy of intellectual property
rights is not the business of enterprises alone; govern-
ment should play a leading role in promoting. And the
precise promotion by government should not only be
reflected in the formulation of laws, regulations and poli-
cies, administrative guidance and services also should be
strengthened. For instance, the China's National Ministry
of Science and Technology carried out the pilot work for
the protection of intellectual property rights in forty-five
enterprises and ingtitutions in 1997 around China, which
was an appropriate way to promote the protection of in-
tellectual property rights for enterprises and institutions
to acertain extent. [10]

4.2. Completing Related Legal System for the Trans
formation of Scientific and Technological Achieve-
ment

As the core, law should be established to promote the
transformation of scientific and technological achieve-
ments, including completed system for transformation of
scientific and technological achievements like investment
law in science and technology, scientific and technologi-
cal achievements appraisal law and promotion manage-
ment law. In order to adjust the transformation of scien-
tific and technological achievements management subject,
supply subject and subject of conversion and the protec-
tion of the behavior of the main body and the interrela-
tion among them. China also need to establish scientific
and technologica investment law, risk fund law, basic
research methodology, industrial promotion law and oth-
er relevant laws, promoting the implementation of scien-
tific and technological achievements.

In the meantime, the quality and professional level of
judicial personnel should be improved, they should strict
enforcement of the law as well as make judicia justice,
they also should seriously correct and crack illegal beha-
viors, in order to effectively protect the legitimate rights
and interests of scientific and technica personnel. [11]
Additionally, the role of the government and market in
the transformation of scientific and technologica
achievements should be played properly, more precisely,
the government should strengthen macro-control, in-
crease investment in science and technology, pay atten-
tion to the transformation of scientific and technological
achievements, implement effective intervention in the
science and technology resources allocation, the competi-
tive environment of the cultivation, put the adjustment of
industrial structure, which is to give full play to the role
of government in promoting the cooperation among pro-
duction, education and research; the role of the market is
to determine the economic value of the transformation of
scientific and technological achievements and transfor-
mation of scientific and technological achievements, and
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the two sides of supply and demand through the market
to broaden financing channels.

Therefore, the construction of intermediary service or-
ganization and agencies should be strengthened, it is ne-
cessary to establish the results of appraisal science, im-
partiality, authority and system, to develop investment,
business, education and training, capital operation, tech-
nical information and other intermediary service organi-
zations, to train technical personnel, information, proper-
ty transactions and other intermediary services market, to
provide a platform for the transformation of scientific
and technological achievements, open up channels.

4.3. To Create a Good External Environment for the
Protection of Intellectual Property Rights in High-
tech Enterprises

At firgt, it is necessary for developing country like China
to guide and support the development of high-tech enter-
prises throughout carrying out related industrial policies.
The government can also give a certain extent of support
and financial aid in order to stimulate the enthusiasm of
enterprises for applying for patent during the application
procedure. And, throughout providing technical advice
and literature service, it is significant to reduce the appli-
cation fee, examination fee and annual fee as well as re-
duce the economic burden of high-tech enterprises. For
instance, in the field of copyright protection, it is signifi-
cant to establish the copyright information center and
specialized market to provide convenience for transac-
tions to high-tech enterprises with queries and copyright
trading. More precisely, on one hand, copyright informa-
tion center as a collection of various copyright informa-
tion as one of the information of the supermarket, can
provide information services to the public, to facilitate
the user to query; on the other hand, copyright collective
management organization and market coordination of
copyright, copyright trading way, in terms of content to
do the demonstration of adjustment, the copyright trans-
action can increasein size and speed. [12]

Secondly, it is necessary to strengthen and increase the
input of the human resources and equipments in aspects
of the authorized administration of patents, trademarks
and copyright. In addition, the review organization's
technology, equipment and quality of personnel influ-
enced the successfulness of application for patent, to im-
prove the quality of personnel is as important as to in-
crease the number of staffing and technical equipments,
such as the use of electronic technology to improve the
review retrieval speed, saving the expenditure for appli-
cation. More precisely, except for the current situation of
the development of information technology in the tech-
nical requirements, the patent office, bureau of copyright
and trademark office should also improve the file man-
agement and retrieval system, acknowledge the devel-
opment of intellectual property rights both here and
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abroad, which refers to provide timely and accurate con-
sulting services and enquiry services for high-tech enter-
prises. In the meantime, the regulatory organization of
intellectual property rights also must strengthen and in-
crease the effort to crack down on infringement. Addi-
tionaly, the administrative way has the advantage of
fighting against infringement in aspects of simple pro-
gram, short period of time for ending cases and lower
cost, thus intellectual property management agencies
should give full play to its flexibility and convenience.
The investigation of legidative mode and judicial organi-
zation for the corresponding criminal responsibility also
should be reformed, in order to adapt to the changing
market and community.

Thirdly, intellectual property agencies should strengthen
their functions of acquisition and protection in intellec-
tual property rights. In accordance with authorized pro-
fessional survey, the effort that high-tech enterprises
made for gpecialized agencies and professiona personnel
is comparatively insufficient, and services supported for
these specialized agencies are till lack of enough under-
standing and recognition. And agencies should also gain
public recognition throughout propaganda, promoting
typical successful cases and the advantage of specialized
services. Moreover, the administrative patent organiza-
tion can aso recommend such agencies to intellectual
property owners in the process of specific operation, in
order to help parties to do a good job in terms of the pro-
tection of intellectual property rights. [13]

Fourthly, high-tech enterprises may also spontaneously
organize industrial association to exchange experiences
about the countermeasures and solutions for the protec-
tion of intellectual property rights, as well as discuss on
the management and service to high-tech field of intellec-
tual property rights, and they can even prevent and com-
bat to infringement with the behalf of industrial associa-
tion in giving aid to victims of enterprises when neces-
sary. [14] And the industrial association can be intimately
bound up with related association, establishing relation-
ship like lawyers association as well as inviting some
experts, setting up their own publications or brochures in
the name of the association. And such association can
even organize specialized personnel to coordinate in pro-
viding the personnel, information, technology and legal
services especially when high-tech enterprises’ technolo-
gy suffered from extraterritoria infringement.

Last but not the least, it must be emphasized that the out-
er environment of the protection of intellectua property
rights in Chinas high-tech enterprises should be opti-
mized, which refers to strengthen legal advocacy work
about the protection of intellectual property rights. That
is to say, under such countermeasures, public could be
awareness of the importance of the protection of intellec-
tual property rights, the role of supervision, exposition
and prosecution could be played effectively, which is
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able to reduce the phenomenon of infringement due to
legal-illiterate; what's more, the concept of intellectua
property rights could be gradually established throughout
the promotion, and the environment that the whole socie-
ty respects and protects the intellectua property rights
could be formed throughout cultivating the awareness of
intellectual property rights.

4.4. Formulating Security M easures During the Stage
of Technological Innovation

At first, the scope of the protection for intellectual prop-
erty right should be limited, excluding those technologi-
cal innovation that does not fit for protection of patent,
which do not belong to the subject to the protection of
patent law; in fact, athough technological innovation has
great commercia value, otherwise it does not have the
patentability regulated by Chinas Patent Law; moreover,
for those technological achievement with higher level of
risks for patent protection, in order to achieve the pur-
pose of long-term, borderless and monopoly market, it
could be protected by recognized as commercial secret.
[15] However, that technological innovation protected as
technical secret by enterprises has obvious limitations; it
is undeniable that patent protection is till the main form
of protection. Enterprises should be more careful when
select the form of protection for technical secret; the
comprehensive application with other measures should
be paid more attention even after the form of protection
for technical secrets has been decided to implement.
Secondly, for the stage of technological innovation, con-
fidential work is significant before the application, in
order to avoid the technology losing the novelty due to
being opened to the public. In general, enterprises should
not be anxious to hold news conference or achievement
appraisal before the application of patent, and they also
should not disclose any invention details on general ex-
hibition, newspaper, magazines and so on. [16] If any
other parties are interested in the technology that the en-
terprise intends to apply for a patent, they should sign a
confidentiality agreement if they need a license to use
such technology, and the agreement should expressly
engage the lega liability for breach of the agreement.
And China's Patent Law stipulates that such invention
still does not lose the novelty even if unauthorized dis-
closure of the contents of the invention.

4.5. The Selection to the Scope of the Protection for
Patent Application

The selection to the scope of the protection for enterpris-
es patent application exactly has great significance for
improving the quality of patent application as well as
achieving real right of exclusive monopoly. In practice,
the scope of the protection for patent application is de-
termined by the affidavit of claim while applying for the
patent. According to the principle of patent law, affidavit
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of patent claim intends to state technical substance of
invention or utility model throughout the sum of the
technical characteristics. Such affidavit of claim plays an
important role in defining the scope of protection of the
patent application request and the scope of patent protec-
tion. After the application for a patent has been granted
with a patent right, the affidavit of claim is the basis for
confirming the scope of protection for the invention or
utility model patent, as well as the basis that determines
whether others encroach right. For the strategy of enter-
prises patent application in practice, if the scope of the
requested protection for the patent right is inappropriate,
a high quality of the invention will only get lower level
of protection by patent law.

In addition, in the problem of determining the scope of
protection for the patent application, enterprises could
implement the corresponding "anti-circumvention strate-
gy' in order to prevent ‘circumvention strategy' by other
competitors. The basic idea is that recognizing technical
personnel beyond patented technological personnel as
competitors of patentee as well as evaluating the patent
application from two opposite point of views, then the
consideration had better focus on the ‘circumvention
strategy’ that may adopted by competitors, and the affi-
davit of claim for the patent application should aso be
modified appropriately, in order to expand the scope of
protection to a certain technological scope that competi-
tors might consider as possible in the affidavit of claim.
Furthermore, And the objective of ‘anti-circumvention
strategy' refers to prevent competitors fighting against
obligee's patent throughout making use of ‘circumvention
strategy', then the basic point for the implementation is
circumventing own patent before the competitors, reap-
plying a brand new patent on same object in order to
avoid competitors circumventing the patent throughout
adopting the same measure.

5. Conclusion

The concept and implementation to the protection of in-
tellectual property rights definitely play a significant and
positive role in maintaining and boosting the develop-
ment of the high-tech enterprises under such a rapidly
developing global economic background in developing
countries like China. After ensuring all factors that may
cause the loss of intellectual property rights have been
acknowledged, both related personnel and agency are
able to carry out appropriate countermeasures and con-
sultation for protecting intellectual property rights of
high-tech enterprises. Related legal organizations like
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specialized court of intellectua property right also have
to correct the scope of objects that should be protected by
related law and regulations of intellectual property, and
they can make sufficient effort to prevent infringement as
well as reduce the damages to enterprises caused by the
loss of intellectual property rights.
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